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I. ARGUMENT
A.

Turner House Sought an Award of Attorney Fees against TVNA under
Idaho Code 12-120(3).

In its Respondent's Brief, Turner House asserts that it did not assert a right to recover
attorney fees if successful on its claims against TVNA under Idaho Code § 12-120(3) because it
cited only to Idaho Code § 12-120 in the Third Party Complaint. Resp. Brief, p. 2. Both Idaho
Code § 12-120(1) and Idaho Code § 12-120(4) were inapposite to Turner House's allegations
against TVNA in the Third Party Complaint. There is no allegation in the Third-Party Complaint
that a written demand for payment of less than $25,000 was served on TVNA prior to litigation
pursuant to Idaho Code § 12-120(1) or that written demand for payment or a statement of the
claim was ever made pursuant to Idaho Code § 12-120(4). It appears, therefore, that Turner
House's reference to "Idaho Code § 12-120" in support of its request for attorney fees in the
Third Party Complaint could only have been referring to Idaho Code § 12-120(3 ).

B.

The Basis for Each of Turner House's Third-Party Claims against TVNA
was a Commercial Transaction between Turner House and TVNA.

Turner House asserts that the "present matter did not involve a commercial transaction
which could be considered integral to the claims." Respondent's Brief("Resp. Brief"), p. 6. This
assertion is correct as to the underlying Plaintiff Simono's claims against Turner House which
were based solely on common law negligence. R. Vol. I, pp. 19-23. This assertion, however,
ignores the distinction between Simono's underlying negligence claims against Turner House, and
the claims made by Turner House in its Third-Party Complaint against TVNA based on the
alleged duties arising from the Lease. As alleged in the Third-Party Complaint, Turner House was a
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"commercial building" and the Lease (identified as the "Rental Agreement") between Turner House
and TVNA required TVNA to maintain the meeting room it leased on the third floor as well as the
walkways and stairs from the meeting room to the entrance of the Turner House where Simono fell.
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Breach of the Implied Covenant of Good Faith and Fair Dealing, Indemnification; and Negligence
were based on the duties allegedly arising from the terms of this Lease as a "valid and binding
contract" between Turner House and TVNA. R. Vol. I, pp. 34-37.
Turner House asserts that the Lease did not constitute a commercial transaction under
Idaho Code § 12-120(3) because the definition of a "business" under Idaho's common law of
premises liability is synonymous with the definition of a "commercial transaction" under Idaho
Code § 12-120(3 ). This assertion is simply incorrect. The definition of "commercial transaction"
under Idaho Code § 12-120(3) is:
The term "commercial transaction" is defined to meet all transactions except
transactions for personal or household purposes. The term "party" is defined to
mean any person, partnership, corporation, association, private organization, the
State of Idaho or political subdivision thereof.
In support of its assertion that its third party claims against TVNA were not based on a
commercial transaction under Idaho Code§ 12-120(3). Turner House asserts that because TVNA
claimed it was not a business or commercial entity for purposes of common law premises
liability in response to Simono's common law negligence claim, Turner House's claims against
TVNA based on the duties allegedly arising from the Lease are not subject to the commercial
transaction provisions of Idaho Code § 12-120(3 ). Resp. Brief, pp. 13-14. As a review of the
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Transcript on Appeal and the portions of the record cited by Turner House in support of this
assertion shows, TVNA's assertions regarding the nature of its association were made in
response to Simona's underlying common law negligence claim-not Turner House's claims
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458-460. Whether or not TVNA was operating a "business" for purposes of establishing whether
Simono was a business invitee for purposes of Simonos' underlying common law negligence
claim is not relevant to the Court's determination of whether the basis of Turner House's claims
against TVNA was a commercial transaction under Idaho Code § 12-120(3). The Lease was
clearly a transaction that was not for personal or household purposes and TVNA as an
association was clearly a party entitled to an award of attorney fees under the definitions
applicable to the commercial transaction provisions ofidaho Code§ 12-120(3).
In support of its assertion that there was no commercial transaction which could be
considered integral to its claims, Turner House also asserts that "it did not pursue its
Indemnification claim against TVNA." Resp. Brief p. 6. Specifically, Turner House claims that
the "only remedy" which it sought against TVNA "was an apportionment of any award of
damages arising from the negligence claim of Simono. Id., pp. 6-7. These assertions are
misleading at best. In its Respondent's Brief, Turner House supports its assertion that it did not
pursue its claim for Indemnification based on the partial recitation of discussions which took
place during a jury instruction conference on December 9, 2014. The full discussion of Turner
House's claim for Indemnification during the jury instruction conference was as follows:
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THE COURT: Okay. I didn't catch the email before I came in, but I'll take a look
at this as well. There is an issue related to indemnification that I didn't bring up
the other day because there's no indemnification instruction that was proposed.
MR. THARP: Your Honor, we'll waive and not present the indemnity claim to
the jury.
THE COURT: Well, and that's the issue is whether the indemnity claim is an
equitable claim that's within the purview of the Court and not within the purview
of the jury anyway. There is an indemnity clause in the contract. Are you
withdrawing your claim for indemnity?
MR. THARP: No. We want to reserve it for the Court to rule on if necessary
afterwards. But, again, like the Court said, we don't know whether it would be
proper to go to a jury.
THE COURT: Mr. Saetrum, do you agree that this is a question of law for the
Court and that there's no factual issues related to indemnity for the jury?
MR. SAETRUM: At this point, as I understand the Court's rulings, the contract -the lease agreement -- there was only one issue that was in dispute, and Ms.
Barker solved that in her testimony when she said that the lease agreement was in
effect from the first of the month and they got paid their full month's rent for
January. Therefore, there is no ambiguity in the contract, and so it would not be
an evidentiary issue for the jury to review, Your Honor. I do believe it's
a Court issue.
THE COURT: Okay. So at this point I will not plan to instruct the jury on
indemnification.
As the complete recitation of the discussion regarding Turner House's claim for
Indemnification during the jury instruction conference clearly shows, Turner House reserved the
right to seek indemnification from TVNA for any damages it was required to pay to Simono as a
result of the jury verdict. Turner House reserved the right to seek indemnification from TVNA
based on the Indemnification Clause in the Lease as a question of law for the district court to
determine after trial was completed. Turner House's claim for Indemnification based on the

4

terms of the Lease was only dismissed at the time of the final judgment after the jury failed to
award Simono any damages against Turner House. R. Vol. IV, pp. 620-621. The record clearly
shows that Turner House did not withdraw its claim for Indemnification prior to trial as it asserts.
As set forth on Page 12 of Respondent's Brief, Tr. Vol. III, p. 252, Turner House's
statement to the Court concerning liability issues is not an accurate statement of Idaho law. Idaho

Code § 6-802. Turner House asserts that if a jury found TVNA negligent on Simono' s allegation
of negligence, that TVNA would have been "on the hook" for their percentage. Since Simono
never filed a lawsuit against TVNA, TVNA would never be obligated to pay any sums for their
alleged independent negligence. The only liability for payment that existed for TVNA would be
for payment to Turner House for negligence created by TVNA which could then allegedly be
reimbursed for breach of the Lease terms.

If Turner House was not suing under the terms of the Lease, their claim for payment of
TVNA's negligence would have been frivolous since TVNA was not a named party in the
Simono lawsuit. Turner House could have achieved any division of negligence simply by
asserting that a third party was liable and have that issue go to the jury. Turner House could have
easily tried any alleged negligence case against an empty chair defendant resulting in the
potential of a reduced verdict or a complete defense verdict on behalf of Turner House. The
claims against Turner house against TVNA here clearly based on the Lease.

II. ATTORNEY FEES AND COSTS
Treasure Valley Narcotics Anonymous should be entitled to an award of attorney fees based
upon the Third Party claim by Turner House as asserted in Appellants Brief.
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III. CONCLUSION
Simono filed her lawsuit against Turner House. Defendant Turner House then became the
Third Party Plaintiff by alleging that TVNA breached its contractual lease obligations which
created duties to the extent that if Turner House was obligated to pay damages, it was entitled to
pay for recovery from TVNA. Turner House also alleged a bad faith violation of the Lease
asserting that they were potentially entitled to separate damages for violation of the Covenant of
Good Faith and Fair Dealing. This allegation was dismissed following Turner House's
presentation of evidence at trial on the basis that there was no evidence supporting the allegation
of bad faith against TVNA. Turner House's allegation that they were only seeking to determine
TVNA' s independent negligence is not accurate since that result could have been achieved
without the Third Party Complaint through simply making claims against an empty chair
defendant. The basis for each of Turner Houses' claims against TVNA was the Lease and TVNA
should have been awarded its attorney fees for defending against the allegations in the Third
Party Complaint pursuant to Idaho Code § 12-120(3).

Respectfully submitted this

10th

day of February 2016.

SAETRUM LAW OFFICES
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